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‘-Defend'afnts..

THIF M,_;T:']" rR is.b.'e.fdn‘e_ti:e_c'ou.r: on Plainjfff ﬁellsbuda :l‘decommunicat'ions;, Ine.’s |
(“B:el]écuth")_Mminn f-nr Temporary Res‘rrainin.g Order and I{r-climin.ary Mjuncﬁon, [ﬁl.e‘_.dqc} :
l(.:-‘], and Memn-andum in Suppaon, botk fi i;d Aﬂmmct"T 260" Alao'on Aupust 2 2005, this
'l"‘oml e 1e~ed an Order granting Beﬂqouﬂ*"t Moticn for @ Temporary Restrammg Order and A
:fﬂ_i:}g & heering {on '_nh_:s mztter Wthh was held on Augusi 11,2005 at 2:00 p.m 'Wh:le the
]\’on!; C am]ix;,z l‘ti.h'tiér e ,ohlxini«i.on' {the “Commissior” "} and the Commxsmoners (co]lectm:iy

lrefmed 10 &s 'Dt‘ft‘ndcrl\”) nzmed above did not Hile a writlen Response to the Motion for

Prelinsinery ]BanEUOT.-_. cefense mur;sel fcr both did aliend the hearing, although-only in ber



czpecity as counsel to the Commiissioners.! Having heerd and considered Lhe arguments of
_BfllSm_nh znd the Commissioﬁers, this matter is ripe for ruling by the. Courl. Forihe reasons
stated below, the Coun hereby GRANTS Be]iSouth's' Mation for Preliminary Injunction.
V1. FA CTUAL AND PROCEDURAL H]Q'I‘ORY |
T‘Ins case is certered sround the :nremretauon of several provlsmns of the
Telecommunications Actcf ].996 {the “Aci™). In 1he spirit of fostering competition, the Act
i n;poses’several requirements on incombent local ex rh%nge camriers (“ILECs™), like Bg)leﬁth, to .
miske their relai.l,1elccommunicaric;ns services avai].able to compeling locz;l providers {"CLPs™) at
discaunted who)ese]e ;ates. See 47 U.S:C‘ .§ 251 (;‘)(4)(A}., Pursuan_t 1047 V.8.C. § 252(«1)(:;),
- Fieie commissions delem‘mc lhe wholesale rates on the basis of the ILEC’s retail rates,
ex ch.c‘.ma &y ponien aunbutab]e 10 markcunr: smoz':g other L‘mncc In prarhcal tem";: s both
ke Commission and the markqt which sét the wholesale rates availeble to CLPs. WECs propose
2 whb]f;sa]c r;'m- bezring in mind what ihe miarket will lD]EI_’Elf;‘, but b'eforle they can sei] l}i‘IeSe
1e-1'ccom'n_'mﬁic'alions ser\.'.ices, th; -(_Zohpn-tis_sion must 5pi)rové the r_'at:es.
As e-xplahitjd above, many facters.i.nﬂﬁc_ncc the value of 1:}1: w:hc_)lcsale r'alesl. A:;(i, as
uou]d be expected, the 'F_c-dc'rf-:} Comnmnicatic_;ns C‘pml.,'n.iss.i_o.n (“FéC") has »i‘éighed m on e
issne of what shr\ul'd he considered \.vhe-n 'valuing wholesale rates, Speciﬁca}lv and of
) impqmnte 10 the cutcome of tl;i-s':n uer, ke FC C his found that promouonal oﬁ'enngs that are
in efferl for more than mnet} dévs essenual‘y beccme the l’t‘la]] rate frOm which the wholecale
rate is dclemmec‘ In the Mater af ]mp!eme‘nmncn of fiu Locaf Competition Provisions in the
! Defense rnun‘:‘e] stuted on Ihe r:rc:é thet khc..u '£% ooly sppearing in Iu.:r capacily s counsel 10 lh.c

(‘mrm:mnncr* Becauye the '\‘orllx Cwrolica Lhilities Ceminission cccks to kave this aclion dismissed spainst it
without mal\mg an appearance in the mauer.



Te:k—c‘cmn'm_ni'r‘ar.fem Aar of 1946, {CC Docker $6-S£Y): First Report and Order, FCC No. 96-325,
11 FCCRed) 54;39 {rel. Augus; g, 1996}, % €48, This poim is further clarified through the
negmive imj;licétion of 47 C .}‘.R. £ 51.6) 3(2‘)(1},'which s1aies 1that “promeiions” _las}ing less than
mnet)f deys are niot consxdered when determmmg the wholcsale rate. ”

The dscpule berweer BellSouth and the Defendants arose when the Defend;nls 1ssued a
December 22, 2004 _Orde_r Ruling on Motion Regarding Promotions and 2 Jur_le 3, 2005 Orde_r
sanifying Ruling on Promoliohl.;, end Denyipg.Mmipns for_ Recons-ide_ralidn and ...qlz.ayv_
. (éx;-ilectiw:_‘]y the “Resale Orde;b;'}. The Resale -O?ders found that inccﬁﬁves, such-as éift ca‘rds, .
11*3.’:1. r—.r.c in effect for mor-e ihan .ninet)-' davs “-a.re n facl prbmoﬁonal offérs subject'to t-he FCC’s
roles on promciic: On lhe other hand ‘BeliSeuih orﬂ'ued in cral arg‘ument lhat gxﬁ cardt and
cther such giveaweys :;n_: not telec_nmmumcauo)?s' services, and as suc!‘. are not re_guiated by ﬂ:e
Act. |

| More Cpemf-c allv, Bel!“ou.lh cies 1o the FC C <. deﬁnm;m of “promotmns" 10 makc the
'E.J gﬁ;nml thiat nm}s such gs glf'. cards zre l.n fam marke‘u’ng mccnhves whu:h are 5pe‘cﬂi'ca1]y
ex cluded ﬁon Ihe \ah,auon of w ho:esale 12188 h' 41 L‘ 2 C ﬁ 2‘2(&}(?) (Pl § Mem at 11)
' The FCC has deﬁned “pmmcncr-:;" 1o mclm,e ‘price cxﬂcoumc from f-lardard offermgs lhal w ;1] '
_remam e #1] al*lc for Tes a]e at \‘\hn]E‘Sa}E me i.c. 1emp01ar» pnce dlﬁcounls In ihe Mauer of
hnplemu.f..f.un o;i the Local Lvmpcrm;,l;.Prm J!mr,t in'the T elecommumrauans Act of b 996 (CC
_DocLet Ne. 96—‘%) llrnt choﬂ and Order FCC Ne. ﬁf I‘:‘f, ]] FCC RCD 15499 (rel Aug 8,
} 1996) 7948, B
Pur:uam 16 4? L. . § .-.2(e)(6) ﬁel]couth haq bmug!n the matter to this Court to

detepuia‘ie wheihes 1Lc" Resile Osders sre in fzc1 commry to L'he slamlor_\' provisions of the Act.

E: o



211Eis s rein tbe proceedings, BellSouh ceeks & Preliminary lnj-unction prohititing the
Defencznts from enforcing those p{ovis_ions ef'lhe Resale Orders which would require [LECs 10 -
teke into considesetion the velve of cift caids and other giveawzys in the same manner that rale
¢£;counis \-A;}.icl.: last for longer than ninety davs s1e considered wh-er; ammiving &t the wholessle
rate for telecommunications services fc;r CLPs.
1. DISCUSSION
'1‘1#. “balance ¢of ha}ésl;ips“ test is used to determine the propriety .of prejiminary '
' ir.-junctive rehef F Fach--::‘der Furnirure Co, ¥. Sei!ig"Mfg Co. £50F.2d 189, 196 (41h Cir.
1677 This lest weighs the fcllomnc four foclor (1) the likelihood of in eparable harm 10 lhe
aintiff xf 1he [‘xé]lmmal)' mjuncuon s, demed (2) the !ﬂ.ehhood of harm fo thc defendams if the
requested yelicf is ﬂ;ame-d' (3} the likelihood hat pleintifl wi]l succeed on th: merils: and (4) the
putlic interest. 5\ Further, 1he pldmllff bEal‘S the b1 den of e<labhshmg that each of the four _
e]emems tupponc grenuing ihe m_;uncuon Dn €x Jv r.el er v Breakrhrough Mea:caf Corp ,
) _9*2 F. 2d 802 £12 (ath, Cir. 1892), ‘ '
A. ) Irrepn ab]t Hsrmto Pell‘:outh in the Abwnce of a Prel:mman' In]unetmn ..
| T]:e quemon of mrporablc hnrm 10 the p]amnff i8 the f ISt famor w0 bc conszdercd ina
h{;.\rion for prf]]mmar)' m_mnrm.;n. id. ]f a p]:—.ml;ﬁ‘ cEnnel esta_bllsh that Jrreparable harm is’
Lkely 16 otcvr in the nb%ence of a prfhmmarv mjuncnen !hat f‘.xlure alonc is sufficient m denS'
’ mjurcuvc relief. Marr,r.g T H..nr 118 F.3d 224, ztrﬁ (4lh Cir. ]997) “Moreover, 1hc requued
xrreparahle Lanm” must be, neuher remole ney ﬂpecnlutwe but actual and j lmmmem ™ Direx,
CIxF2d &_l 2 {guoting ?uckﬂ Anrhon} I’eany Corp. v. Sc*hm'mver, S?S ¥.2d 969, &Ts (4d Cir.

e Hewfre:, &5 the t~z.lance Hps in, fevor of finding ln'epa:ab[e hrarmm 10‘_ plainuff, there is a



Jesser need for plaimiff to esablish Jikelihood of FUCCeSs On the merits. Rum Creelé Coal Scﬁes,
fiic. . Caperton, 926 ¥.2d 253, 359 (4th Cir. 1991).

In 1he inswnt case, BellSowth has establisﬂed ket it will suffer actual, imn}inent, and
ineparztle harm ifthe Ceunt does not enter the requested prel'i.minary injunction. Ba;.llf_?p{jﬂx.
1epresented 10 the Court (hat imp]t:rﬁemation of the Resale Orders ;W)\.l]d rc-quire them to c_rea]e
significant changes in‘lht‘ir merkeling siucture. The marketing efforts in North Ca;olin‘é would

- be canied out ir; & substamtially diﬁjer.ept manner fh@:n ;ﬁons n glher snal‘tesf where BellSouh
does }-usines 5. Puuing s id;= the 121 pé financial burden of this effon lhe' lasti;ag impatl't that this:
iwo-tiered markeiing could have on cugtomer lm elty md Bellqomh 8 goodwrl] in Norlh Caro]ma
cunnol be undersiated. A-North C .:mlma cestomer \1*111115_; Georg:a would undersl.andably
l-ecome Iat]n‘}' dngrumled to iéam that the same benefits were not offered to hxm & were cﬁ‘c:ed' ”
1c BellSouth customers in Gep:rgia_" ' |

.I’ﬁnhér. there \i'oﬁld Ee xh-e same Joss .0{ custorier lovahy‘w}ién Nonh Carc;lina i'e;sidents

. jeamn thal man} of the C LPrsare able 10 offer much betier mcemwe‘s than Bt:llSOulh .Cuslomer 5
Icv lt) i# not the t\fpe of less thet car, be mede: \ahcle wnh a court arder at lhe. end of a lawsmt

- Ac_!dnionally, therc is‘lhe direm ﬁnancia] lc‘os-s V‘,L'hitl'. will ocru!' i the whples-a]f; r:a‘tes_arel suddeniy o
decreés_ied 10 ch-mplly with thr; 'R.esa.]e’ OJ:'dgrb. The beneficiaries of this decreaéé,lihe CI;PS,- ate
not even a ;.)a-rty 10 th‘is_ action, o | -

| hj; sur, if I]‘;{; :(_‘o‘ur: docs fiol enter 8 iarelimjhar_v iJ;junc;it;n; befendams’ ru.ling.will-re;é.nl'f o
in irreparable harm to BellSouth. |

R . '];il:t:!ihsitad of ‘}:_h:rm 1o Defencants 1i Pr'i-lim-inar)'- ]n-j!.mcti.on s (;r'a'nt'ed '

The Coun f_md:- that if t.]"fe Resale Orders a1e implemented, the harm 10 Be]lSouxh -



cenzinly 6utweighs any harm 1c Diffendams, In ﬂ:-ﬂ, the Defendants were unatle (o name any
};arm that they wbu]d incur ac & result of 2 Prelimmery lﬁjuncti'on- Defendants pi)imed out that
the fo;xrih ;'actor, 1the putlic intén.;s:,- skould be considéreﬂ in this step as well due to the fact that

. Def‘endams- repre%enl the putlic iméesl. H.owevcr,' l}-lcrt is no clcarAa:gun-aem that the public

" interest would not be best served by granting this Preliminery Injunction.. The Court has not been
_ com-:inch that.l_h'e ;Iesé}é Orders will actually promote con:;pelilion'. At thi.s .poinl in-the

; ;‘:ro'ce.;?&ings, there éppc.a.}s e _-bc 2 velid arglljmenl that the Resale Orders are actually gaing to -

. hinder compeﬁlic:_n iﬁ North Cerclinz. -J s precisely the iﬁtent of the Act .16.f05h3r cgmpe‘l-ili“oh.

-

- for t]ze pub]:c goad
" Therefare, lhe likelihood of harm © BellSomh if the mjunct:on is not eramed

sigmftcamiy ou'twe:ghs ELY pos;srble harm tc Defendents resulling from lhe 1mposmon of the

,_injuneu' om.

- C. Bell‘tmnh s Lxl ehhnoc’ qf ‘fuccess on {he, Mems of its Clatms

":mce the, C‘oun f nc‘f. that Pell‘ioulh would c.uffer mepaa'able Ban'n n 1he abr.cnn! of a

s x

j;‘relm‘lmar\F mjuncuon 1he Coun will not dmm« in. deml whelher BeI]South ha= a hkelﬂlood of

success op,the mEris of g clam~ The (‘om note= hcﬁwever I,hat Be]l%mh has sufﬁmemly

convinced the Coun Ih&.t this npve] issue of law rr_sems -funher.rev:ew.
D. ‘ Pub[u: lmerest

As dz:n.':-aed shove, the C ourt funhei fi nd‘= that the pubhc mlerest is Served by the -
jeszance of the requested injunction. The impaél of .the Resale Orders vnfould resuit in Nonh
Cereling resideﬁ:g being lr:egtfd diﬁérenﬂy then s:’_miim Iy sitvated reside;its of other'siate;c, :

- through the interpreiation of a federal law.



In cenclusion, the Cournt finds that the entry ¢f a preliminary injunction is necessary to
proteci BellSouth fiem sctal, imminent and irreperatle barm. Such harm to BellSouth
significently outwe) g;hs. zny hanm that D-efe.ridams mey in¢ur as a result of the entry of the
injﬁnction. | | |
-k Rule 65(c} of the i—‘ed eral Rules of (.;_ivil Precedure

The Federz] Rules of Civil Pmcc(‘ure stete that “[n)o. . | . preliminary m]uncnc;n shall
issue E)CE‘pl upon he gwmg af secuntv by the cpphc..nl i cuch sum the courl deerns proper for
the payment of such cosls gnd _damages zs may be incurred or ‘suffered by any party who is found
1c have been. \}«zrgﬁgfull\;: enjo_ined or restrained.” Fed. R. C)\P 65(c). As noted in Rule 6'5, the
. 'zn.mu--m of bond is \#iﬂﬁﬁ l.he di.screlio.n o‘f the (‘:ou.r.l. Maryland Dept. osz;man _}'?esadr;'es_ v‘.

- US Depit, of. Agr—iLmlru:}', 1514 T.'.:Id 14€2, .1483: (4i: Cir. 1982), The Coun here ﬁnés.l.hat abond
" o100 is sufficien 10 cdvé' Defendant’s cosls o7 daﬁaaé_es_ should it later. be dét'enniried:'_ﬂwat o
thendam was wronghully en_]omed - . -
1T 18 THF RI.‘ !‘ORF ORDL‘RED lhil Pima.uff g Monon for Prel:mmﬁry In_]uncuon is
l"erel-v GRA. ’TED Pendmg a tnc.l on thc merits; Dc—fendams- ere fn_]omed and restralncd fmm _
: enforcmg Conclusien Ne. S cf 1he Commission’s December =2 2,2004 Order Rulmg on Mouon
‘ Re‘galdme P]’OD')O[iG;T:S, Jn :Ju-' Mater cf Impleme'mau'or: uf Se.tsran Law 2003-%1, Senafe Bill &4
?nh a’ An AT Ic C far :ﬁ h fe Law Fegaramg Ca:rpcnm-e and Deregufared O_ﬂ'enngs of
7elcronununmc.z.ur..r ﬂ‘cmc ix,” Docl.et Ne. P-100, Sub- Jlb es wcll as. lhe Commwsnon 5
: Con(‘-llx.c)on.‘-" regarding Resale Obligations end One-Time Gift Promotions in its June 3, 20'05' '
Oider € lar_ifying. Rul;'rjg en Piemetions and Der*-h‘.é‘ Motions 'for Rc.consi;:lefation and ‘:.lav In

the Ma:mr of Insplementation cf ession Law 2003-S 1, Sena:e Erl! 814 T nled "An Actto C?anﬁ:



The Law Regarding Competitive and Deregulated Q,"j’e rings of Telecommunications Services,”
Docket No. P-1G0, Sub-72b (pp. 5-7, therein).

ITISFURTEER ORDIRED that BellSouth shall post 2 bond of $100.00.



Signed: Avgust 12,2005

'_!Z// / 22%

Graham C. Muﬂcn
+ Chief United States District Judge.

_--4:»4*-
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
CHARLOTTE DIVISION
3:05CV345-MU

BELLSOUTH TELECOMMUNICATIONS,
INC,,

Plaintiff,

vs.
ORDER
JO ANNE SANFORD, Chairman; ROBERT K.
KOGER, Commissioner; ROBERT V. OWENS,
JR., Commissioner; SAM J. ERVIN, IV,
Commissioner; LORINZO L. JOYNER,
Commissioner; JAMES Y. KERR, O,
Commissioner; and HOWARD N. LEE,
Commissioner {in their official capacities as
Commissioners of the North Carolina Utilities
Commission),

Defendants.

i i i S W N O N e

This matter is before the court upon cross-motions for summary judgment filed by
Plaintiff BellSouth Telecommunications, Inc. (“BellSouth™) and the Defendant Commissioners
of the North Carolina Utilities Commission (the “Commissioners™). It appears to the court that
there are no genuine issues of matenial fact, and this matter is now ripe for disposition.

BACKGROUND

BellSouth is an incumbent local exchange carrier (“ILEC”). Under the
Telecommunications Act of 1996 {the “Act”), BellSouth, as an ILEC, is required to offer its
telecommunications services to competing local providers (“CLPs”) for resale at wholesale rates

established by the North Carolina Utilities Commission (the “NCUC”). Specifically, the Act
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requires ILECs to “offer for resale at wholesale rates any telecommunications service that the
carrier provides at retail to subscribers who are not telecommunications carriers.” 47 U.S.C. §
251{c)(4). Wholesale rates are determined by State commissions “on the basis of retail rates
charged to subscribers for the telecommunications service requested, excluding the portion
thereof attributable to any marketing, billing, collection, and other costs that will be avoided by
the local exchange carrier.” 47 U.S.C. § 252(d)(3).

The Federal Communications Commission (“FCC”) has determined that the Act’s resale
obligations extend to promotional price discounts offered on retail communications services.
However, the FCC has expressly limited the scope of the term “promotions” to “price discounts
from standard offerings that will remain available for resale at wholesale rates, i.e., temporary
price discounts.” In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, (CC Docket No. 96-98); First Report and Order, FCC No. 96-
325, 11 FCC Red 15499, (rel. Aug. 8, 1996), ¥ 948 (“First Report and Order™). The FCC further
concluded that “short term promotional prices,” which are defined as “promotions of up to 90
days,” “do not constitute retail rates for the underlying services and are not subject to the
wholesale rate obligation.” Id. at 1§ 949 & 950. Thus, promotional prices offered for a period of
90 days or less need not be offered to resellers at a wholesale discount, whereas promotional
prices offered for periods greater than 90 days must be offered for resale at the wholesale rate.

BellSouth uses certain marketing incentives in ali nine states in which it operates. These

incentives include gift cards or other one-time giveaways that encourage customers to subscribe

"The NCUC has established that CLPs may purchase BellSouth’s retail
telecommunications services in North Casrolina at a 21.5% wholesale discount less the retail price
for business services and for 17.6% less than the retail price for residential services.

2
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to BellSouth’s telecommunications services. CLPs that compete with BellSouth regularly
employ similar marketing practices. These marketing incentives are redeemable only for
unaffiliated, that is, non-BellSouth, goods or services. Because these types of marketing
incentives originate from unaffiliated companies, BellSouth is unable to track their usage or
redemption rates.

In June of 2004, the Public Staff of the NCUC filed a Motion for Order Conceming,
Eligibility for One-Day Notice and ILECs” Obligations to Offer Promotions to Resellers. One of
the issues on which the Public Staff sought guidance was the following: “If a [local exchange
carrier] offers a benefit in the form of a check, a coupon for a check, or anything else of value for
more than ninety days to incent subscription or continued subscription to a regulated service, is it
required that the benefit be offered to resellers in addition to the reseller discount?” The Public
Staff took the position that marketing incentives such as gift cards, checks, etc. “effectively”
constitutes a discount on telecommunications services and are subject to resale obligations.

On December 22, 2004, the NCUC issued its Qrder Ruling on Motion Regarding Promotions
(the “First Resale Order™), holding that marketing incentives “are in fact promotional offers
subject to the FCC’s rules on prometion,” and that “in order for a gift card type promotion not to
require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in
effect been lowered), such a promotion must be limited to 90 days.” While acknowledging that
marketing incentives “‘are not discount service offerings per se because they do not result in a
reduction of the tariffed retail price charged for the regulated service at the heart of the
offérings,” the NCUC nevertheless concluded that a marketing incentive “reduces the

subscriber’s cost for the service by the value received in the form of a gift card or other



Case 3:05-cv-00345 Document 67  Filed 05/15/2006 Page 4 of 7

giveaway.” First Resale Order, p. 11. Thus, the NCUC stated, “The tariffed retail rate would, in
essence, no longer exist, as the tariffed price minus the value of the gift card received for
subscribing to the regulated service, i.e., the promotional rate, would become the ‘real’ retail
rate.” Id.

On February 18, 2005, BellSouth filed a Motion for Reconsideration or, in the
Alternative, for Clarification, and for a Stay of the Commussion’s December 22, 2004 Order. On
June 3, 2005, the NCUC issued its Order Clarifying Ruling on Promotions and Denying Motions
for Reconsideration and Stay (the “Second Resale Order”). In this Order, the NCUC held that
marketing incentives have the effect of lowering “the actual, ‘real’ retail rate.” Second Resale
Order, p. 5. The NCUC further required BellSouth to determine “the price lowering impact of
any such 90 day plus promotions on the real tariff or retail list price” and pass the benefit of such
a reduction on to resellers through a wholesale discount on the “lower actual retail price.” Id. at
p. 6.

BeliSouth filed this action on August 2, 2005 seeking declaratory and injunctive relief
with respect to the two Orders of the NCUC, alleging that the Orders violate the Act. BellScuth
also filed a Motion for Preliminary Injunction seeking to enjoin enforcement of those provisions
of the Orders requiring ILECs to take into consideration the value of gift cards and other
giveaways in the same manner that rate discounts which last longer than ninety days are
considered when arriving at the wholesale rate for telecommunications services for CLPs. After
a hearing on- August 11, 2005, this court granted BellSouth’s Motion for Preliminary Iiljunction.
The parties have now filed their cross-motions for summary judgment.

DISCUSSION
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BellSouth alleges that the NCUC’s conclusions thét BellSouth is required to offer CLPs a
wholesale discount on marketing incentives (or the value thereof) in addition to the wholesale
discount offered on its retail telecommunications services is in violation of the
Telecommunications Act. The court reviews the NCUC’s interpretations of the Act de novo.

GTE South , Inc. v. Morrison, 199 F.3d 733, 745 (4"* Cir. 1999). However, “{a] ‘state agency’s

interpretation of federal statutes is not entitled to the deference afforded a federal agency’s

interpretation of its own statutes . . .”” Id. (quoting Orthopaedic Hosp. v. Belshe, 103 F.3d 149],

1495796 (9" Cir. 1997). The court has carefully reviewed the two Orders of the NCUC, the
arguments of counsel, and the pertinent law, and concludes that the Orders of the NCUC are
contrary to and in violation of the Act.

The first rule of statutory construction is-that a court must look to the language of the
statute. When examining the language of a statute, the court “must presume that a legislature says

in 2 statute what it means and means in a statute what it says there.” Connecticut Nat’l Bank v.

Genmain, 503 1.5, 249, 253-54 (1992). The court may look beyond the express language of the

statute only when the language of the statute is ambiguous or where a literal interpretation would

thwart the purpose of the overall statutery scheme, U.S. v. Tex-Tow, Inc., 589 F.2d 1310, 1313

(7™ Cir. 1978).

Looking to the language of the Act, Congress’ intent is plain. Section 251 (c)(4) requires
an ILEC to offer for resale “any telecommunications service” it provides at retail to subscribers
who are not telecommunications carriers. There can be no argument that gift cards, checks,
coupons for checks, and similar types of marketing incentives are “telecommunications

services.” Indeed, in its First Resale Order, the NCUC conceded that marketing incentives “are



Case 3:05-cv-00345 Document 67  Filed 05/15/2006 Page 6 of 7

not discount service offerings per se hecause they do not result in a reduction of the tariffed retail
price charged for the regulated service . . ..”” First Resale Order, p. 11.

As noted above, the FCC has determined that the Act’s resale obligations extend to
promotional price discounts offered on retail communications services. In its First Report and
Order, the F CC stated in unambiguous terms that “promotions” refers only to “price discounts
from standard offerings that will remain available for resale at wholesale rates, i.e., temporary
* price discounts.” First Report and Order,  948. Iad the FCC wished to include marketing
incentives such as Walmart gift cards in the definition of “premotions,” it could have easily done
so. The marketing incentives at issue here do not give the customer a reduction or discount on
the price of the telecommunications service provided by BeliSouth. A customer receiving ;1
Walmart gift card in exchange for signing up to receive certain services, for example, will pay
the same full tariff price for the service each month as customers who subscribed to the service
without the benefit of the gift card. Moreover, a customer cannot use a Walmart gift card or
coupon to pay her phone bill. If the marketing incentive came in the form of a bill credit or other
direct reduction in the price paid for a particular service, then the incentive would certainly be
considered a promotional discount that would trigger BellSouth’s resale obligations.

The NCUC’s Orders purport to extend the definition of promotional discounts to include
anything of economic value. The coust believes that this interpretation is contrary to the plain

language of the statute and the FCC implementing regulations. Accordingly,
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IT IS THEREFORE ORDERED that BellSouth’s Motion for Summary Judgment is

hereby GRANTED, and the Commissioners’ Motion for Summary Judgment is hereby DENIED.

Signed: May 15, 2006

Graham C. Mullen %ig’g

United States Disttict Judge



EXHIBIT H
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CARCOLINA

CHARLOTTE DIVISION
CASE NO.-
BELLSOUTH TELECOMMUNICATIONS,
INC.,
Plaintiff,
COMPLAINT
vs.

IMAGE ACCESS, INC. d/b/a NEWPHONE,

Defendant.

BellSouth Telecommunications, Inc. (“BellSouth”), complaining of the Defendant, Image
Access, Inc. d/b/a NewPhone (“Image Access™), alleges and says that:

PARTIES, JURISDICTION, AND VENUE

1. BellSouth is a Georgia corporation with its principal place of business in Atlanta,
Georgia. BellSouth is an Incumbent Local Exchange Carrier (“ILEC”) under the
Communications Act of 1934, as amended by the Telecommunications Act of 1996, Pub. L. No.
104-104, 110 Stat. 56 (the “Act™).

2. Image Access is a Louisiana corporation with its principal place of business in
Metairie, Lonisiana. Image Access is a Competitive Local Exchange Carrier under the Act, also
known as a Competing Local Provider (“CLP").

3. This Court has subject matter jurisdiction of this action pursuant to 28 US.C. §
1332 in that BellSouth and I'mage Access are citizens of different states, and the amount in
controversy exceeds $75,000.00, exclusive of interest and costs,

4, Venue is proper in this district under 28 U.S.C. § 1391(a).
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BELLSOUTH’S RESALE OBLIGATIONS UNDER THE ACT AND
THE BELLSOUTH-IMAGE ACCESS INTERCONNECTION AGREEMENTS

5. To fostert CLPs’ ability to compete with ILECs in the telecommunications
marketplace, the Act imposes specific requirements on BellSouth to make its retail
telecommunications services available to CLPs such as Image Access at significantly discounted
wholesale rates. Image Access, in turn, can then resell those telecommunications services to its
customers. Specifically, section 251(c)(4)(A) of the Act requires BellSouth “to offer for resale at
wholesale rates any telecommunications service that [it] provides at retail to subscribers who are
not telecommunications carriers.”

6. Rather than attempting to impose a uniform set of terms for all ILEC/CLP
arrangements, the Act obligates ILECs and CLPs to negotiate Interconnection Agreements to
implement the specific details of the parties” relationship.

7. On or about June 19, 2002, the BellSouth and Image Access entered into an
Interconnection Agreement (hereinafter, the “2002 ICA™} in which BellSouth agreed, among
other things, to offer various telecommunications services for resale to Image Access at specified
wholesale rates and subject to specified exclusions and limitations. 2002 ICA, Attachment 1,
section 3.1. The 2002 ICA covered the resale of telecommunications services to Image Access
in all nine states in which BellSouth operates as an ILEC. A copy of the pertinent provisions of
the 2002 ICA is attached hereto as Exhibit A.

8. In consideration for BellSouth’s agreement to make its retail telecornmunications .
services available for resale, Image Access agreed to make payment to BellSouth for all services
billed, in immediately available funds, and that said payments would be due by the next bill date

(i-e., the samne date in the following month as the bill date). 2002 ICA, Attachment 1, sections

72&75.
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9. Image Access further agreed that if any portion of its payment is received by
BellSouth after the due date or in funds that are not immediately available to BellSouth, then a
late payment penalty shall be due to BellSouth. 2002 ICA, Attachment 1, section 7.9.

10.  The 2002 ICA contained no provision allowing Image Access to withhold any
amounts due to BellSouth based on the value of any cash back promotions or other marketing
incentives that BellSouth employed as part of its marketing strategy.

11. BellSouth and Image Access amended the 2002 ICA in November 2003, July
2004, and November 2004, but the provisions addressing BellSouth’s resale obligations and
Image Access’ corresponding payment obligations remained unchanged.

12. In March, 2006, BeliSouth and [mage Access entered into a second
Interconnection Agreement (hereinafter, the 2006 1CA”; the 2002 ICA and 2006 ICA shall be
referred to collectively as the “ICAs”). A copy of the pertinent provisions of the 2006 ICA is
attached hereto as Exhibit B. The 2006 ICA similarly provides that BellSouth agrees to offer
various telecommunications services for resale to Image Access at specified wholesale rates and
subject to specified exclusions and limitations. 2006 ICA, Attachment 1, section 4. The 2006
ICA covers the resale of telecommunications services to Image Access in all nine states in which
BellSouth operates as an ILEC.

13.  In consideration for BellSouth’s agreement to make its retail telecommunications
services available for resale, Image Access agreed to make payment to BellSouth for all services
billed, in immediately available funds, and that said payments would be due by the next bill date

(i.e., the same date in the following month as the bill date). 2006 ICA, Attachment 7, sections

14 & 141,
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14.  Image Access further agreed that if any portion of its payment is received by
BellSouth after the due date or in funds that are not immediately available to BellSouth, then a
late payment penalty shall be due to BellSouth. 2006 ICA, Attachment 7, section 1.4.3.

15.  The 2006 ICA contained no provision allowing Image Access to withhold any
amounts due to BellSouth based on the value of any cash back promotions or other marketing
incentives that BellSouth employed as patt-of its marketing strategy.

RELATED LITIGATION CONCERNING BELLSOUTH’S RESALE OBLIGATIONS

16.  The Federal Communications Commission (“FCC"} has concluded that ILECs’
statutory resale obligation includes promotional price discounts offered on retail
telecommunications services. The FCC has defined “promotions” to include “price discounts
from standard offerings that will remain available for resale at wholesale rates, i.e., temporary
price discounts.” In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996 (CC Docket No. 96-98); First Report and Order, FCC No. 96-
325, 11 FCC Red 15499, (rel. Aug. 8, 1996)-(“First Report and Order”), para. 948.

17. The FCC has also concluded that “short-term promotional prices,” which are
defined as “promotions of up to 90 days,” “do not constitute retail rates for the underlying
services and are thus not subject to the wholesale rate obligation.” First Report and Order, paras.
949 & 950. Thus, promotional prices offered for a period of 90 days or less need not be offered
to resellers at a wholesale discount, whereas promotional prices offered for periods greater than
90 days must be offered for resale at the wholesale discount.

18. Section 252(d)(3) of the Act directs state commissions to “determine wholesale
rates on the basis of retail rates charged to subscribers for the telecommunications service
requested, excluding the portion thereof attributable to any marketing . . . and other costs that

will be avoided by the local exchange carrier.”
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19. On June 25, 2004, the Public Staff of the North Carolina Utilities Commission
(“Public Staff”) filed a Motion for Order Concerning Eligibility for One-Day Notice and ILECS’
Obligations to Offer Promotions to Resellers. Among the issues for which the Public Staff
sought guidance was the following: “If a [local exchange carrier] offers a benefit in the form of
a check, a coupon for a check, or anything else of value for more than ninety days to incent
subscription or continued subscription to a regulated service, is it required that the benefit be
offered to resellers in addition to the reseller discount?”

20.  After recetving multiple rounds of comments from ILECs and CLPs alike, on
December 22, 2004, the Commission issued its Order Ruling on Motion Regarding Promotions
- (the “First Resale Order”). A copy of the First Resale Order is attached hereto as Exhibit C. The
Commission erroneously ruled that marketing incentives “are in fact promotional offers subject
to the FCC’s rules on promotions” and held that “in order for a gift card type promotion not to
require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in
effect been lowered), such a promotion must be limited to 90 days, unless the ILEC proves to the
Commission that not applying the resellers’ wholesale discount to the promotional offering is a
reasonable and nondiscriminatory restriction on the ILEC’s resale obligation.”” First Resale
Order, pp. 11-12.

21. On February 18, 2005, BellSouth filed a Motion for Reconsideration or, in the
Alternative, For Clarification, and for a Stay of the Commission’s December 22, 2004 Order.

22. On June 3, 2005, the Commission issued its Order Clarifying Ruling on
Promotions and Denying Motions for Reconsideration and Stay (“Second Resale Order”). A
copy of the Second Resale Order is attached hereto as Exhibit D. The Commission effectively
rewrote section 252(d)(3) of the Act by holding that marketing incentives have the effect of

lowering “the actual, ‘real’ retail rate.” Second Resale Order, p. 5. Having so held, the
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Commission required that BellSouth determine “the price lowering impact of any such 90-day-
plus promotions on the real tariff or retail list pnice” and pass the benefit of such a reduction on
to reseliers through a wholesale discount on the “lower actual retail price.” Second Resale
Order, p. 6. The Commission provided no guidance on how this hypothetical “real retail price”
should be calculated, instead stating that it “intentionally left this matter open so that the parties
would be free to negotiate.” Id. If a negotiated solution is not possible, the ILECs and CLPs
may bring the matter before the Commission, but if it is too difficult to calculate the “real retail
price,” the Commission will presume that a marketing incentive “would be:‘unreasonable and
discriminatory.” Second Retail Order, pp. 6-7.

23.  On June 27, 2005, BellSouth filed a Motion for Extension of Time to Appeal the
Second Resale Order. On June 28, 2005, the Commission granted this Motion and extended the
time for BellSouth to appeal the Second Resale Order to August 2, 2005.

24, On August 2, 2005, BellSouth filed 2 Complaint against the North Carolina
Utilities Commission and the individual Commissioners in the United States District Court for
the Western District of North Carolina (Civil Action No. 3:05-CV-345-MU) (hereinafter, the
“NCUC Action”) seeking, among other things, a declaratory judgment that the provisions of the
First and Second Resale Orders concemning BellSouth’s resale obligations for marketing
incentives vio_lated federal law. A copy of this Complaint is attached hereto as Exhibit E.
BellSouth also filed a motion for a temporary restraining order and a preliminary injunction
preventing enforcement of portions of the First and Second Resale Orders during the pendency
of the action.

25. On August 2, 2005, the Honorable Graham C. Mullen, Chief United States
District Court Judge, entered an Order temporarily restraining the Commission and the

individual Commissioners from enforcing Conclusion No. 5 of the First Resale Order and the
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Commission’s Conclusions regarding resale obligations and one-time gift promotions in its
Second Resale Order. A copy of this Order is attached hereto as Exhibit F.

26. On August 12, 2005, following a hearing, Judge Mullen entered an Order
preliminarily enjoining enforcement of Conclusion No. 5 of the First Resale Order and the
Commission’s Conclusions in the Second Resale Order regarding resale obligations and one-
time gift promotions. A copy of this Preliminary Injunction Order is attacheci hereto as Exhibit
G. In short, the Court preserved the status quo, in which BellSouth was not obligated to provide
CLPs with an additional discount based on some value associated with marketing incentives such
as gift cards or cash-back coupons.

27.  The parties to the NCUC Action have filed cross-motions for sammary judgment,
and briefing on those motions has not been completed.

IMAGE ACCESS’ BREACH OF THE 2002 AND 2006 ICA’S

28.  In October 2004, Image Access began withholding payment for amounts billed by
BellSouth for telecommunications services sold to Image Access under the resale provisions of
the 2002 ICA. Image Access claimed that it was entitled to the value of various cash-back
coupon or gift card promotions utilized by BellSouth as marketing incentives. The basis for
Image Access’ claim was that these marketing incentives were “‘promotions” as that term was
used by the FCC in its First Report and Order, see Paragraph 16, supra, and that it was entitled to
receive credit for those alleged promotions at the discounted wholesale rate, provided that they
were not in effect for 90 days or less.

29.  Each month since this dispute arose, Image Access has transmitted to BellSouth a
list of end users for whom Image Access claims it should receive a credit for various marketing

incentives utilized by BellSouth. For example, for every customer in a given month to whom




